
IN THE UNITED STATES DISTRICT COURT FOR THE
NORTHERN DISTRICT OF WEST VIRGINIA

JAMES THOMAS LITTLE,

Plaintiff,

v. Civil Action No.  5:12cv148
(Judge Stamp)

TYGART VALLEY REGIONAL JAIL, et al.,

Defendants. 

REPORT AND RECOMMENDATION

On October 4, 2012, the pro se plaintiff initiated this case by filing a civil rights complaint

against the above-named defendants.  On October 23, 2012, the plaintiff submitted his complaint

on the court-approved form. On November 15, 2012, the plaintiff was granted leave to proceed in

forma pauperis, and on January 4, 2013, he paid a portion of the required initial partial filing fee. 

This case is before the undersigned for an initial review and report and recommendation. On January

11, 2013, the plaintiff filed a Motion to proceed without paying partial initial filing fee.  On January

28, 2013, an Order was entered waiving full payment of the previously assessed initial partial filing

fee. This matter is before the undersigned for preliminary review.

I. The Complaint

In the complaint filed on the court-approved form,  the plaintiff styles the case with Tygart

Valley Regional Jail and PrimeCare Medical, Inc. as the defendants.  However, in the body of the

complaint he lists the defendants as Scott Villers, who is the administrator of the TVRJ and Kathy,

who he says is the head registered nurse as the defendants. The plaintiff alleges that on September

12th, he fell and broke his hand.  The plaintiff maintains that Nurse Kathy violated his rights by

making him wait a week in pain before anything was done. More specifically, the plaintiff alleges



that because of overcrowding, there was an inmate on the floor of his cell and when he stepped over

him to use the toilet, he stepped on the inmate and fell against the toilet bowl, breaking his right

hand.  The plaintiff acknowledges that he did not report the injury for a day or two. For relief, the

plaintiff seeks payment for his pain and suffering and a requirement that the jail do something about

the overcrowding. 

II. Standard of Review

Because the plaintiff is a prisoner seeking redress from a governmental entity or employee,

the Court must review the complaint to determine whether it is frivolous or malicious.  Pursuant to

28 U.S.C. § 1915A(b), a court is required to perform a judicial review of certain suits brought by

prisoners and must dismiss a case at any time if the court determines that the complaint is frivolous,

malicious, fails to state a claim upon which relief can2 be granted, or seeks monetary relief against

a defendant who is immune from such relief.

A complaint is frivolous if it is without arguable merit either in law or in fact.  Neitzke v.

Williams, 490 U.S. 319, 325 (1989).  However, the court must read pro se allegations in a liberal

fashion.  Haines v. Kerner, 404 U.S. 519, 520 (1972).   A complaint which fails to state a claim

under Fed.R.Civ.P. 12(b)(6) is not automatically frivolous.  See Neitzke at 328.  Frivolity dismissals

should only be ordered when the legal theories are “indisputably meritless,”1 or when the claims rely

on factual allegations which are  “clearly baseless.”  Denton v. Hernandez, 504 U.S. 25, 32 (1992). 

This includes claims in which the plaintiff has little or no chance of success.  See Estelle v. Gamble,

429 U.S. 97, 106 (1976).

III.  Analysis

     1 Id. at 327.
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A. TVRJ and PrimeCare Medical

It is not clear whether the plaintiff intended to include the TVRJ and PrimeCare Medical as

defendants in this matter.  However, to the extent that he did, they are not proper defendants.

42 U.S.C. §1983 provides as follows:

Every person who, under color of any statute, ordinance, regulation, custom, or
usage, of any State or Territory or the District of Columbia, subjects, or causes to be
subjected, any citizen of the United States or other person within the jurisdiction
thereof to the deprivation of any rights, privileges, or immunities secured by the
Constitution and laws, shall be liable to the party injured in an action at law, suit in
equity, or other proper proceeding for redress, except that in any action brought
against a judicial officer for an act or omission taken in such officer's judicial
capacity, injunctive relief shall not be granted unless a declaratory decree was
violated or declaratory relief was unavailable. For the purposes of this section, any
Act of Congress applicable exclusively to the District of Columbia shall be
considered to be a statute of the District of Columbia.

Therefore, in order to state a claim under 42 U.S.C. § 1983, the plaintiff must demonstrate that a

person acting under color of state law deprived him of the rights guaranteed by the Constitution or

federal laws.  Rendall-Baker v. Kohn, 547 U.S. 830, 838 (1982)

The TVRJ is not a proper defendant because it is not a person subject to suit under 42 U.S.C.

§ 1983.  See Preval v. Reno, 203 F.3d 821 (4th Cir. 200) (unpublished) (“[T]he Piedmont Regional

Jail is not a ‘person,’ and therefore not amendable to suit under 42 U.S.C. § 1983); and Brooks v.

Pembroke City Jail, 722 F.Supp. 1294, 1301 (E.D.N.C. 1989) (“Claims under § 1983 are directed

at ‘persons’ and the jail is not a person amenable to suit.”) Likewise, it is clear that PrimeCare

Medical  is not a “person” for purposes of 42 U.S.C. § 1983, and  there are no allegations against

it involving policies or customs of deliberate indifference. Accordingly, to the extent that the

plaintiff intended to bring suit against these two entities, they are due to be dismissed.
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B. Scott Villers

Liability under § 1983 is “personal, based upon each defendant’s own constitutional

violations.” Trulock v. Freeh, 275 F.3d 391, 402 (4th  Cir.2001)(internal citation omitted). 

Therefore, in order to establish liability under § 1983, the plaintiff must specify the acts taken by

each defendant which violate his constitutional rights.  See Wright v. Smith, 21 F.3d 496, 501 (2d

Cir. 1994); Colburn v. Upper Darby Township, 838 F.2d 663, 666 (3rd Cir. 1988).  Some sort of

personal involvement on the part of the defendant and a causal connection to the harm alleged must

be shown.  See Zatler v. Wainwright, 802 F.2d 397, 401 (11th Cir. 1986).  Respondeat superior

cannot form the basis of a claim for a violation of a constitutional right in a § 1983 case.  Rizzo v.

Good, 423 U.S. 362 (1976).  

In this case, the plaintiff makes no specific allegations against Scott Villers2 nor asserts that

he was  personally involved in any violation of his constitutional rights.  Rather, it appears that the

plaintiff merely names him in his official or supervisory capacity as the administrator of the TVRJ. 

However, official capacity claims “generally represent only another way of pleading an action

against an entity of which an officer is an agent.”  Kentucky v. Graham, 473 U.S. 159, 165 (1985)

(citation and quotations omitted).  Therefore, suits against state officials in their official capacities

should be treated as suits against the state.  Id. at 166.  In order for the governmental entity to be a

     2 Pursuant to Rule 8(a) of the Federal Rules of Civil Procedure, “[a] pleading which sets forth a claim
for relief, whether an original claim, counter-claim, cross-claim, or third-party claim, shall contain (1) a
short and plain statement of the grounds upon which the court’s jurisdiction depends . . . (2) a short and
plain statement of the claim showing that the pleader is entitled to relief, and (3) a demand for judgment
for the relief the pleader seeks.” (Emphasis added).   “And, although the pleading requirements of Rule
8(a) are very liberal, more detail often is required than the bald statement by  plaintiff that he has a valid
claim of some type against defendant.” Migdal v. Rowe Price-Fleming International, Inc., 248 F.3d 321,
326 (4th Cir. 2001) (citation and internal quotations omitted).
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proper party of interest, the entity’s policy or custom must have played a part in the violation.  Id.

(citing Monell v. New York City Dept. of Social Services, 436 U.S. 658, 694 (1978)).  In this case,

the plaintiff fails to assert that a policy or custom of the TVRJ played a part in the alleged violation

of his constitutional rights.

As to supervisory capacity, there is no respondeat superior liability under § 1983.  See 

Monell v. Department of Social Services, 436 U.S. 658 (1978); Vinnedge v. Gibbs, 550 F. 2d 926,

928 (4th Cir. 1997).  Instead, “liability will lie where it is affirmatively shown that the official

charged acted personally in the deprivation of the plaintiff’s rights.”  Vinnedge, supra.  When a

supervisor is not personally involved in the alleged wrongdoing, he may be liable under §1983 if

a subordinate acts pursuant to an official policy or custom for which he is responsible.  Fisher v.

Washington Metropolitan Area Transit Authority, 690 F. 2d 1113 (4th Cir. 1982). Similarly, a

supervisor may be liable under § 1983 if the following elements are established: “(1) the supervisor

had actual or constructive knowledge that his subordinate was engaged in conduct that posed a

‘pervasive and unreasonable risk’ of constitutional injury to citizens like the plaintiff; (2) the

supervisor’s response to that knowledge was so inadequate as to show ‘deliberate indifference to or

tacit authorization of the alleged offensive practices,’ and (3) there was an ‘affirmative causal link’

between the supervisor’s inaction and the particular constitutional injury suffered by the plaintiff.” 

 Shaw v. Stroud, 13 F.3d 791, 799 (4th Cir.), cert. denied, 513 U.S. 813 (1994).3  

The plaintiff makes no allegations in his complaint which reveals the presence of the required

     3 “Establishing a ‘pervasive’ and ‘unreasonable’ risk of harm requires evidence that the conduct is
widespread, or at least has been used on several different occasions and that the conduct engaged in by
the subordinate poses an unreasonable risk of harm or constitutional injury.”  Shaw, 13 F.3d at 799.  “A 
plaintiff may establish deliberate indifference by demonstrating a supervisor’s ‘continued inaction in the
face of documented widespread abuses.’” Id. 
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elements for supervisory liability against Administrator Villers.  Further, the undersigned notes that

the Fourth Circuit has held that non-medical personal may rely on the opinion of medical staff

regarding the proper treatment of inmates.  Miltier v. Beorn, 896 F.2d 848 (4th Cir. 1990).  Thus,

Administrator Villers could rely on the decision by medical staff as to treatment of the plaintiff’s

hand injury.  Consequently, the undersigned finds that the plaintiff has failed to state a claim against

Administrator Villers,4 and he should be dismissed as a defendant in this action.

C. Nurse Kathy

The Eighth Amendment protects prisoners from punishments which “‘involve the unnecessary

and wanton infliction of pain’ or are grossly disproportionate to the severity of the crime.”  Rhodes v.

Chapman, 452 U.S. 337, 346 (1981) (citations omitted).  These principles apply to the conditions of a

prisoner’s confinement and require that the conditions within a prison comport with “contemporary

standard[s] of decency” to provide inmates with “the minimal civilized measure of life’s necessities.” 

Id. at 347; see also Farmer v. Brennan, 511 U.S. 825, 832 (1994) (explaining that both the treatment of

prisoners and the conditions of their confinement are subject to scrutiny under the Eighth Amendment). 

Therefore, while “‘the Constitution does not mandate comfortable prisons,”’ it also “does not permit

inhumane one.”  Id.  (quoting Rhodes, 452 U.S. at 349).

With respect to medical care, to state a claim under the Eighth Amendment, the plaintiff must

show that defendants acted with deliberate indifference to his serious medical needs.  Estelle v. Gamble,

429 U.S. 97, 104 (1976).  A cognizable claim under the Eighth Amendment is not raised when the

allegations reflect a mere disagreement between the inmate and a physician over the inmate=s proper

     4To the extent that the plaintiff may be asserting that Administrator Villers was deliberately
indifferent to his needs by denying his administrative grievances, that claim is without merit
because that is not the type of personal involvement required to state a claim.  See Paige v. Kuprec,
2003 W.L. 23274357 *1 (D.Md. March 31, 2003). 
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medical care, unless exceptional circumstances are alleged.  Wright v. Collins, 766 F.2d 841, 849 (4th

Cir. 1985).

To succeed on an Eighth Amendment Acruel and unusual punishment@ claim, a prisoner must

prove two elements: (1) that objectively the deprivation of a basic human need was Asufficiently serious,@

and (2) that subjectively the prison official acted with a Asufficiently culpable state of mind.@  Wilson v.

Seiter, 501 U.S. 294, 298 (1991).  When dealing with claims of inadequate medical attention, the

objective component is satisfied by a serious medical condition. 

A medical condition is "serious" if "it is diagnosed by a physician as mandating treatment or one

that is so obvious that even a lay person would recognize the necessity for a doctor's attention." 

Gaudreault v. Municipality of Salem, Mass., 923 F.2d 203, 208 (1st Cir.1990), cert. denied, 500 U.S. 956

(1991); Monmouth County Correctional Institutional Inmates v. Lanzaro, 834 F.2d 326, 347 (3rd

Cir.1987) cert. denied, 486 U.S. 1006 (1988).5 

A medical condition is also serious if a delay in treatment causes a life-long handicap or

permanent loss. Monmouth 834 F.2d at 347.  Thus, while failure to provide recommended elective knee

surgery does not violate the Eighth Amendment,  Green v. Manning, 692 F.Supp. 283 (S.D. Ala.1987),

failure to perform elective surgery on an inmate serving a life sentence would result in permanent denial

of medical treatment and would render the inmate's condition irreparable, thus violating the Eighth

     5 The following are examples of what does or does not constitute a serious injury.  A rotator
cuff injury is not a serious medical condition.  Webb v. Prison Health Services, 1997 WL 298403
(D. Kansas 1997). A foot condition involving a fracture fragment, bone cyst and degenerative
arthritis is not sufficiently serious. Veloz v. New York, 35 F.Supp.2d 305, 312 (S.D.N.Y. 1999). 
Conversely, a broken jaw is a serious medical condition.  Brice v. Virginia Beach Correctional
Center, 58 F. 3d 101 (4th Cir. 1995); a detached retina is a serious medical condition.  Browning
v. Snead, 886 F. Supp. 547 (S.D. W. Va. 1995). And, arthritis is a serious medical condition
because the condition causes chronic pain and affects the prisoner=s daily activities.  Finley v.
Trent, 955 F. Supp. 642 (N.D. W.Va. 1997).
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Amendment.  Derrickson v. Keve, 390 F.Supp. 905,907  (D.Del.1975). Further, prison officials must

provide reasonably prompt access to elective surgery.  West v. Keve, 541 F. Supp. 534 (D. Del. 1982)

(Court found that unreasonable delay occurred when surgery was recommended in October 1974  but

did not occur until March 11, 1996.) 

The subjective component of a Acruel and unusual punishment@ claim is satisfied by showing

deliberate indifference by prison officials.  Wilson, 501 U.S. at 303.  A[D]eliberate indifference entails

something more than mere negligence [but] is satisfied by something less than acts or omissions for the

very purpose of causing harm or with knowledge that harm will result.@  Farmer v. Brennan, 511 U.S.

825, 835 (1994).  Basically, a prison official Amust both be aware of facts from which the inference could

be drawn that a substantial risk of serious harm exists, and he must also draw the inference.@  Farmer,

511 U.S. at 837.  A prison official is not liable if he Aknew the underlying facts but believed (albeit

unsoundly) that the risk to which the fact gave rise was insubstantial or nonexistent.@  Id. at 844.

In the instant case, the court need not address whether the plaintiff’s broken hand constitutes

a serious medical condition, nor whether Nurse Kathy was deliberately indifferent. Under the Prison

Litigation Reform Act (PLRA), a prisoner bringing an action with respect to prison conditions under

42 U.S.C. § 1983, or any other federal law, must first exhaust all available administrative remedies. 

42 U.S.C. § 1997(e)(a).  Exhaustion as provided in § 1997(e)(a) is mandatory.  Booth v. Churner,

532 U.S. 731, 741 (2001).  The exhaustion of administrative remedies “applies to all inmate suits

about prison life, whether they involve general circumstances or particular episodes,”6 and is

required even when the relief sought is not available.  Booth at 741.  Because exhaustion is a

prerequisite to suit, all available administrative remedies must be exhausted prior to filing a

     6 Id.
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complaint in federal court.  See Porter, 534 U.S. at 524 (citing Booth, 532 U.S. at 741) (emphasis

added).

In addition, although generally, the exhaustion of administrative remedies should be raised

by the defendant as an affirmative defense, the court is not foreclosed from dismissing a case sua

sponte on exhaustion grounds.  See Anderson v. XYZ Prison Health Services, 407 F.3d 674, 681 (4th

Cir. 2005).  If the failure to exhaust is apparent from the face of the complaint, the court has the

authority under to 28 U.S.C. § 1915 to dismiss the case sua sponte.  Id. at 682. 

The West Virginia Regional Jail Authority makes available to its inmates a grievance

procedure through which they may seek review of complaints related to the conditions of their

confinement.  Under this procedure, inmates must first submit a grievance to the Administrator of

the facility in which they are confined.  Upon receipt of the grievance, the Administrator may reject

the grievance if it appears on its face to have been filed in bad faith, or if other administrative

procedures exist that have not been utilized.  If the grievance is rejected, the Administrator must

advise the inmate of the rejection.  If the grievance is not rejected, the Administrator may assign a

staff member to investigate the complaint.  Such staff is then required to submit a written report

within forty-eight (48) hours.  Within two days of receipt of the written report, the Administrator

must provide a written decision which identifies the action taken, the reasons for the action, and the

procedures that must be followed to properly appeal the decision.  If the Administrator’s response

is unfavorable, the inmate may appeal to the Chief of Operation within five days of the receipt of

the Administrator’s decision.  Upon receipt of an appeal, the Chief of Operations must immediately

direct the Administrator to forward copies of all information relating to the inmate’s grievance

within two business days.  The Chief of Operations may direct an investigation of the report be
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conducted and a written report be submitted within 15 days.  Within 10 days of receiving all of the

information related to the grievance, the Chief of Operations must provide a written decision which

identifies the corrective action taken or the reasons for denying the grievance.  If the Chief of

Operations’ response is unfavorable, the inmate may appeal to the Office of the Executive Director

within five days of receipt of the Chief of Operations’ response.  To do so, the inmate must mail to

the Executive Director, copies of the original complaint and all of the responses thereto.  The Office

of the Executive Director must respond to an inmate’s appeal within 10 days of receiving all the

information.  Unless the inmate has been notified of an extension of time for a response, the inmate

may move to the next stage of the grievance process if the inmate does not receive a response at the

expiration of the time limit at any stage of the process.  The grievance process must be concluded

within 60 days, inclusive of any extensions.

The plaintiff’s complaint establishes that a prisoner grievance procedure is available at the

Northern Regional Jail. (Doc. 56, p. 4). However, the Plaintiff clearly indicates that he only

completed the first step of the prisoner grievance procedure by filing a grievance with Administrator

Villers.  However, the plaintiff did not appeal to the Chief of Operations, but instead send the second

level to medical.  He indicates that he heard nothing back.  Failure to receive a response is not an

excuse for not moving to the next level of the grievance procedure. (Doc 11, p.5). Had the plaintiff

appealed to the Office of the Executive Director, he would have been advised that he had not

followed the appropriate process and would have had the opportunity to properly exhaust his

administrative grievances.  Because the failure to exhaust is clear on the face of the complaint, sua
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sponte dismissal of this action is appropriate.7  See Anderson, 407 F.3d at 682. Moreover, the

undersigned notes that the plaintiff’s complaint was signed on October 1, 2012, a mere twenty-four

days after the alleged assault took place. Therefore, the plaintiff had insufficient time to complete

the administrative remedy process  before filing his complaint with this Court. Accordingly, it is

again clear from the face of the complaint that the plaintiff could not have exhausted his

administrative remedies, and sua sponte dismissal is warranted.

III.  RECOMMENDATION

In consideration of the foregoing, it is recommended that Plaintiff’s complaint as it relates

to the Tygart Valley Regional Jail, PrimeCare Medical and Scott Villers be DISMISSED WITH

PREJUDICE for failure to state a claim upon which relief can be granted and as it relates to Nurse 

Kathy be  DISMISSED WITHOUT PREJUDICE for the failure to exhaust.

Within fourteen (14) days after being served with a copy of this Report and

Recommendation, any party may file with the Clerk of Court written objections identifying those

portions of the recommendation to which objection is made and the basis for such objections.  A

     7 Despite the fact that the Supreme Court has stated that it “will not read futility or other exceptions
into statutory exhaustion requirements  . . . ,” see Booth v. Churner, 532 U.S. at 741, n. 6, several courts
have found that the mandatory exhaustion requirement may be excused in certain limited circumstances. 
See Mitchell v. Horn, 318 F.3d 523, 529 (3d Cir. 2003) (summary dismissal for failure to exhaust not
appropriate where prisoner was denied forms necessary to complete administrative exhaustion); Ziemba
v. Wezner, 366 F.3d 161 (2d Cir. 2004) (defendant may be estopped from asserting exhaustion as a
defense, where the defendant’s actions render the grievance procedure unavailable); Aceves v. Swanson,
75 Fed.Appx. 295, 296 (5th Cir. 2003) (remedies are effectively unavailable where prison officials refuse
to give inmate grievance forms upon request); Miller v. Norris, 247 F.3d 736, 740 (8th Cir. 2001) (a
remedy is not available within the meaning of § 1997e(a) when prison officials prevent a prisoner from
utilizing such remedy); Dotson v. Allen, 2006 WL 2945967 (S.D.Ga.  Oct. 13, 2006) (dismissal for
failure to exhaust not appropriate where Plaintiff argues that failure to exhaust was direct result of prison
official’s failure to provide him with the necessary appeal forms).  Here, plaintiff has failed to set forth
any accepted reason to excuse his failure to exhaust.
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copy of any  objections should also be submitted to the Honorable Frederick P. Stamp, United States

District Judge.  Failure to timely file objections to this recommendation will result in waiver of the

right to appeal from a judgment of this Court based upon such recommendation.   28 U.S.C. §

636(b)(1); Thomas v. Arn, 474 U.S. 140 (1985); Wright v. Collins, 766 F.2d 841 (4th Cir. 1985);

United States v. Schronce, 727 F.2d 91 (4th Cir. 1984), cert. denied, 467 U.S. 1208 (1984).

IT IS SO ORDERED.

The Clerk of the Court is directed to mail a copy of this Report and Recommendation to the

pro se plaintiff by certified mail, return receipt requested, to his last known address as reflected on

the docket sheet.

DATED: 5-10-2013
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